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APPROVAL OF FEE AGREEMENTS AND FEES IN THE
REPRESENTATION OF CHILDREN IN CIVIL MATTERS

Paul Harte”

INTRODUCTION

Children are special clients. They are uniquely vulnerable in the litigation process
and care must be taken at each stage of a proceeding to address their unique needs.
Children require that their lawyers act in all respects as unreserved fiduciaries to their
clients. One of the more challenging aspects of fulfilling that duty can be found in
negotiating and preparing a contract for legal services and ultimately obtaining court
approval for the agreement and fees charged. This paper touches on some of the
issues which may arise in preparing and obtaining approval for contingency fee
agreements and legal fees when representing children in a plaintiff personal injury
claim. The focus of the paper is on the injured child as a direct claimant. However,
many of the comments will apply equally to the child as a derivative claimant under
the under the Family Law Act, R.S.O. 1990, c. F.3.

When representing children, a lawyer may have several clients. The child, either or
both parents, the child’s legal guardian and/or the child’s litigation guardian.

This paper uses the term “minor” and “child” interchangeably in referring to a person
under the age of 18. This is not to say that all minors should be treated uniformly.
Some relatively young “children” are surprisingly capable of understanding
complicated issues in relation to their claims, while other children have a lesser grasp
on the issues, even though they may be chronologically close to legal independence.
In every case, lawyers should work with the parents, legal guardian and/or litigation
guardian of the minor to find an appropriate level of involvement for the minor in the
litigation process.

CONTINGENCY FEES IN ONTARIO

The vast majority of personal injury advocacy is done on a contingency basis where
no fee is paid unless and until the client receives compensation. This form of retainer
is critical in facilitating access to justice for victims who could not otherwise afford a
lawyer on any other basis. These forms of agreements also incentivize efficient work
on the part of the retained lawyer.

" Portions of this paper were previously presented in November 2015.


https://www.ontario.ca/laws/statute/90f03
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Contingency fees are especially important for children with significant care needs.
The use of contingency arrangements allows families to devote scarce financial
resources to immediate care requirements, rather than legal fees.

Historical Context

Contingency fee agreements (CFA(s)) have been a part of plaintiff personal injury
practice in Ontario for decades, even though these agreements were for many years
strictly unenforceable. Finally, in 2002 the Ontario Court of Appeal in Mcintyre v
Ontario, 2002 CanLIl 45046 (ON CA) declared that contingency agreements were
not absolutely prohibited by common law, citing (as one of several reasons) increased
access to justice. Chief Justice O’Connor wrote (at para. 72), “I am also of the view
that the advantages to the administration of justice from permitting properly regulated
contingency fee arrangements in the form of increased access to justice are
compelling”.

Following Mcintyre, the Court of Appeal issued its reasons in Raphael Partners v.
Lam, [Raphael Partners] 2002 CanLlIl 45078 (ON CA) - the other central case in the
development of contingency fees in Ontario. In that case the court considered
whether a contingency fee arrangement between client and solicitor in a personal
injury matter was enforceable under the Solicitors Act, R.S.O. 1990, c. S.15, as it then
read. The court concluded that it was.

Regulatory Framework

These two Court of Appeal decisions set the stage for ensuing legislative action. The
Solicitors Act was amended effective October 1, 2004, with the addition of section
28.1, which specifically sanctioned contingency fee agreements. Ontario Regulation
195/04 was enacted pursuant to the amended Solicitors Act providing specific
requirements for CFAs. Rule 2.08 of the Rules of Professional Conduct (now 3.6-1)
was amended by the Law Society of Upper Canada (as it then was), to reflect the new
reality. These three documents set out a regulatory framework for CFAs in Ontario.

Costs

The plaintiffs’ personal injury bar welcomed the changes, effectively legitimizing a
longstanding practice. However, there was one aspect of the new regulations which
saw frequent criticism: the prima facie prohibition on the inclusion of costs as part of
the contingency fee. Section 28.1(8) of the Solicitors Act required that contingency
fees to the lawyer could not include any amount paid for costs unless the lawyer and
client jointly applied for approval. The judge could only approve of such an
arrangement where the court was satisfied that “exceptional circumstances apply”.


https://www.canlii.org/en/on/onca/doc/2002/2002canlii45046/2002canlii45046.html
https://www.canlii.org/en/on/onca/doc/2002/2002canlii45046/2002canlii45046.html#par72
https://www.canlii.org/en/on/onca/doc/2002/2002canlii45078/2002canlii45078.html
https://www.ontario.ca/laws/statute/90s15#BK32
https://www.ontario.ca/laws/statute/90s15#BK32
https://www.ontario.ca/laws/regulation/040195
https://www.ontario.ca/laws/regulation/040195
https://lso.ca/about-lso/legislation-rules/rules-of-professional-conduct/chapter-3
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July 2021 Regulatory Amendments

On July 1, 2021, a new contingency fee regime was introduced in Ontario. The
changes were aimed at enhancing consumer protection, fairness and transparency.
The Solicitors Act was amended, and a new regulation put in place. Section 28.1(8)
which had prohibited the inclusion of costs in the calculation of contingency fees,
was repealed. O. Reg. 195/04 was revoked and replaced by O. Reg. 563/20, which
came into force on January 1, 2022.

The new regulation requires inter alia the use of a Standard Form Contingency Fee
Agreement for all contingency fee arrangements (the “standard form agreement”).
From July 1, 2021, licensees were required, with limited exceptions, to use the
Standard Form Contingency Fee Agreement, dated February 18, 2020. This standard
form agreement was replaced in January 1, 2022, with a slightly modified form known
as the Standard Form Contingency Fee Agreement dated November 18, 2021.

The current standard form agreement requires the inclusion of the following statement
for minors:

A judge must approve this agreement. We are required to ensure that this
approval happens either before the agreement is finalized or as part of the
court’s approval of a settlement agreement or a consent judgment.

The use of an agreement other than the standard form agreement remains permissible
with approval of the court. When a non-standard agreement is used, certain
prescribed statements must appear in the agreement, including the following (see
section 7(4), O. Reg. 563/20):

e a statement that sets out the method by which the fee is to be determined.

e a statement that the lawyer cannot recover more in fees under the CFA than
the amount recovered by the client including any costs but excluding
disbursements and taxes.

e a statement that indicates whether the client or lawyer is responsible for the
payment of disbursements.

e a statement that explains costs and the awarding of costs and explains the
client’s potential liability for the costs awarded against them.

e astatement that informs the client of the client’s right to ask for an
assessment of the lawyer’s account.

e for any party under a disability that the CFA must be approved by a judge
before the agreement is finalized or reviewed as part of the Rule 7.08 motion
or application for approval of a settlement.

e A statement that outlines when and how the client or the lawyer may
terminate the agreement and the consequences of termination.

e A statement that informs the client that the client retains the right to make all
critical decisions regarding the conduct of the matter.


https://www.ontario.ca/laws/regulation/040195
https://www.ontario.ca/laws/regulation/r20563
https://lawsocietyontario.azureedge.net/media/lso/media/about/initiatives/revised-contingency-fee-agreement-nov-18-2021-en.docx
https://www.ontario.ca/laws/regulation/r20563#:~:text=(4)%20For%20the%20purposes%20of%20subsection%20(2)%2C%20the%20solicitor%20shall%20ensure%20that%20the%20contingency%20fee%20agreement%20includes%20the%20following%3A
https://www.ontario.ca/laws/regulation/r20563
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Certain terms are prohibited by regulation. A client cannot be required to obtain the
lawyer’s consent to abandon, discontinue or settle a claim. A client cannot be
prevented from terminating the agreement. An agreement cannot provide for fee
splitting with a non-licensee.

Law Society Reforms

The Rules of Professional Conduct were amended in July 2021 to recognize the new
regime. The Rules now require that potential clients be provided with a prescribed
consumer information guide on CFAs before entering into a CFA: Contingency fees:
What you need to know. In addition, the maximum contingency fee charged by the
lawyer must be disclosed and certain information regarding the fee actually charged
must be disclosed on completion of the agreement, typically as part of the account.

Failure to comply with the statute and regulation may result in nullification of the
agreement. Failure to comply with the Rules can result in professional sanction.

Transitional Provisions

CFAs entered into before July 1, 2021 are governed by the previous Solicitors Act and
O. Reg. 195/04. No standard form agreement was required, but the regulation did
prescribe certain mandatory content.

CFAs entered into between July 1, 2021 and December 31, 2021 are governed by
the Solicitors Act, O. Reg. 563/20, as informed by Rules 3.6-2 to 3.6-2.2. Subject to
limited exceptions, licensees who entered into a CFA during this timeframe were
required to have used the Standard Form Contingency Fee Agreement, dated February
18, 2020.

Special Provisions: Minors

Whether utilizing the standard form agreement or a court approved agreement, where
a minor is involved, the retainer agreement must always include a statement that the
retainer agreement has to be approved by a judge, and that a judge must approve the
lawyer’s account where there is a settlement agreement or consent judgment.

Special Provisions: Structured Payments

Significant claims involving minors will commonly result in some portion of the
recovery being in the form of a structured settlement." Structured settlements can have
important benefits for minors, including a guaranteed, predictable income stream and
preferential tax treatment. In medical malpractice actions, such arrangements are

' A structured settlement is typically an insurance arrangement whereby a claimant agrees
to resolve all or part of a personal injury tort claim in turn for periodic payments on an
agreed schedule rather than as a lump sum.


https://lawsocietyontario.azureedge.net/media/lso/media/about/initiatives/en_contingencyfee_consumerguide-april2021.pdf
https://lawsocietyontario.azureedge.net/media/lso/media/about/initiatives/en_contingencyfee_consumerguide-april2021.pdf
https://lso.ca/about-lso/legislation-rules/rules-of-professional-conduct/chapter-3#:~:text=February%202019%5D-,Contingency%20Fees%20and%20Contingency%20Fee%20Agreements,-3.6%2D2%20Subject
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statutorily mandated when an award for future cost of care exceeds $250,000.00:
section 116.1 of the Courts of Justice Act.

The standard form agreement includes the following somewhat ambiguous optional
clause:

[Select if the case may result in a structured settlement:]

The total amount that you will receive stays the same whether you take it all
as a lump sum or take smaller amounts in regular payments.

Lawyers cannot structure their fees. This can create a potential problem where a
significant portion of a settlement or judgment is structured leaving insufficient funds
to pay the contracted contingency fee.

The potential for a structured settlement should be discussed in appropriate cases and
the litigation guardian and/or parents should be informed in writing of how
acceptance of a structured settlement might impact on the fee charged.

Special Provisions: Joint Retainers

Claims involving children will frequently involve claims under the Family Law Act,
for the parents and other family members. At the outset of the retainer, the family is
usually a cohesive unit where no conflict can be expected to arise. However, the
stress and emotional strain of an injured child can take a toll on even the strongest
marriages. The CFA or a side agreement should address this possibility and set out
specific provisions for dealing with a potential marital breakdown and conflict of
interest between the various plaintiffs. The lawyer will typically want to ensure that
they continue to represent the child through their litigation guardian, with any other
FLA claimant obtaining alternate legal counsel. Failure to make provision for a conflict
can result in the lawyer being forced to withdrawal altogether.

Special Provisions: Co-counsel Arrangements

Rule 3.6-5 of the Rules of Professional Conduct permits fee splitting agreements
between law firms, but only where the fee is divided in proportion to the work done
and the responsibilities assumed. Where more than one law firm is involved in
prosecuting the case for the plaintiff child, all counsel/firms should be named in the
retainer agreement and any fee splitting arrangement between the firms should be
fully disclosed to the parents and/or litigation guardian and the court on any approval


https://www.ontario.ca/laws/statute/90c43#BK158
https://www.ontario.ca/laws/statute/90c43
https://lso.ca/about-lso/legislation-rules/rules-of-professional-conduct/chapter-3#:~:text=the%20clients%20otherwise.-,Division%20of%20Fees,-3.6%2D5%20With
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motion. Having a written co-counsel agreement, while not mandated, will avoid
potentially costly and acrimonious disputes.

Special Provisions: Referral Fees

New regulations regarding referral fees came into effect in February 2019. Referral
fees are governed by Rule 3.6-6.0 and Rule 3.6-6.1. Lawyers on either side of the
referral arrangement must comply with Rule 3.6-6.1, which requires:

3.6-6.1 (1) A lawyer may accept and a lawyer may pay a fee for the referral of a
matter provided that:

(@) the referral fee is fair and reasonable and does not increase the total
amount of the fee payable by the client;

(b) a referral agreement has been entered into at the time of the referral or as
soon as practicable after the referral;

(c) the lawyer or paralegal who receives the referral has the expertise and
ability to handle the matter;

(d) the referral was not made because the referring lawyer or paralegal:
(i) has a conflict of interest;

(i) was a lawyer or paralegal whose licence was suspended when the
referral was made and who was accordingly not permitted to act on
the matter.

The general requirements for referral fees are published on the Law Society of
Ontario’s web site: Referral Fees.

A referral fee must be fair and reasonable and not increase the total amount payable
by the client. Referral fees are currently subject to the following caps: 15% of the first
$50,000 and 5% of all fees thereafter to a maximum of $25,000.00.> Upfront referral
fees are prohibited.

When a referral is made, the client must be provided with the Law Society
Requirements for Referral Fees — What Clients Need to Know information sheet and
be given an opportunity to review and consider the offered referral. The referring and
referred lawyer, and the client (or litigation guardian) must enter into a standard form
referral agreement, in the form provided by the Law Society.

In practice, few lawyers appear to be following the regulations. Where the regulations
are not followed a referral fee may be disallowed entirely: See for example, Serravalle
v. Duggan, 2023 ONSC 933 at para 64.

Referral fees in the context of minors should be carefully considered. It would be
naive to believe that the presence of a referral fee never impacts the fee charged to

2 Rule 3.6-6.1(1)(e) of the Rules.


https://lso.ca/about-lso/legislation-rules/rules-of-professional-conduct/chapter-3#:~:text=the%20responsibilities%20assumed.-,Referral%20Fees,-3.6%2D6.0%20In
https://lso.ca/about-lso/legislation-rules/rules-of-professional-conduct/chapter-3#:~:text=3.6%2D6.1%20(1)%20A%20lawyer%20may%20accept%20and%20a%20lawyer%20may%20pay%20a%20fee%20for%20the%20referral%20of%20a%20matter%20provided%20that%3A
https://lso.ca/lawyers/practice-supports-and-resources/topics/managing-money/fees-and-disbursements/referral-fees
https://lawsocietyontario.azureedge.net/media/lso/media/legacy/pdf/w/what-clients-need-to-know_en.pdf
https://lawsocietyontario.azureedge.net/media/lso/media/legacy/pdf/w/what-clients-need-to-know_en.pdf
https://lawsocietyontario.azureedge.net/media/lso/media/lawyers/practice-supports-resources/referral-agreement-form-en.docx
https://lawsocietyontario.azureedge.net/media/lso/media/lawyers/practice-supports-resources/referral-agreement-form-en.docx
https://www.canlii.org/en/on/onsc/doc/2023/2023onsc933/2023onsc933.html
https://www.canlii.org/en/on/onsc/doc/2023/2023onsc933/2023onsc933.html
https://www.canlii.org/en/on/onsc/doc/2023/2023onsc933/2023onsc933.html#par64
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the child. A referral fee may be entirely reasonable and appropriate in many cases,
but the quantum may be rightfully subject to greater scrutiny when children are
involved.

Other Requirements

Conspicuously absent from the regulation, is any cap on the maximum percentage
that can be charged, despite the fact that the Act specifically authorizes such
regulation.

Summary

Perfect compliance with the Solicitors Act, O. Reg. 563/20, and the applicable Rules
can be challenging. Where there are minor or technical failings, a judge may still
enforce the agreement, provided the agreement remains fair and reasonable: See for
example, Laushway Law Office v. Simpson, 2011 ONSC 4155 at para. 121. However,
where the violations are more substantive, the agreement will often be declared void:
See for example, Serravalle v. Duggan, 2023 ONSC 933 at para 83. However, where
a contingency fee agreement is found to be unenforceable, the court will nonetheless
assess a lawyer’s account “in the ordinary manner”, that is, by determining what is
reasonable in all the circumstances: see Raphael Partners at paras. 30-33 and 49-50.

There can be significant risk associated with contingency fee work in personal injury
claims, including the loss of fees and disbursements where claims are unsuccessful.
Ideally, the successes will compensate for the losses, but this will only happen where
a reasonable fee is paid when success is obtained. The payment of reasonable fees
provides financial viability to the lawyer’s practice, providing access to justice for
future clients. It is therefore only prudent that considerable effort be given to the
retainer agreement and its terms at the outset of the retainer.

THE LITIGATION GUARDIAN

In Ontario, injured minors act through an appointed litigation guardian. Where a
litigation guardian has been appointed, the lawyer takes instructions from the ligation
guardian, not the minor. Children have little, if any, direct say in the litigation process,
notwithstanding that the litigation may have a profound impact on their lives going
forward. The law requires that the child put their future in the hands of others.

The system only works where the litigation guardian, the parents/legal guardians, the
lawyer and the courts act in every respect in the best interests of the child. It is worth
reinforcing this overriding principle with the parents and/or litigation guardian at
regular intervals, because it is not always easy to act with complete impartiality when
decisions made for a child can impact on the litigation guardian as well.


https://www.canlii.org/en/on/onsc/doc/2011/2011onsc4155/2011onsc4155.html
https://www.canlii.org/en/on/onsc/doc/2011/2011onsc4155/2011onsc4155.html#par121
https://www.canlii.org/en/on/onsc/doc/2023/2023onsc933/2023onsc933.html
https://www.canlii.org/en/on/onsc/doc/2023/2023onsc933/2023onsc933.html#par64
https://www.canlii.org/en/on/onca/doc/2002/2002canlii45078/2002canlii45078.html#par30

37

38

39

40

41

42

- 8-

It is the litigation guardian who agrees to the terms of the retainer agreement. It is
typically the litigation guardian who will sign the retainer agreement on behalf of the
child. Where feasible the signature of all parents/legal guardians should appear on
the retainer agreement indicating their approval of the document. In appropriate
cases, the minor should be advised of the arrangements.

It would be ideal for the litigation guardian to obtain independent legal advice prior
to signing the retainer agreement on behalf of the minor. This is currently a rare
practice but might be considered in actions involving larger potential fees where the
independent legal advice might be used as additional evidence in support of the
fairness of the agreement.

SETTING AND STRUCTURING THE FEE

There are no hard and fast rules when it comes to fees. Lawyers should set fees and
select fee structures suitable for the case at hand, bearing in mind the overriding duty
to charge a fair and reasonable fee.

Structuring the Fee

There are at least 5 models of structuring fees: (1) straight percentage of recovery,
(2) blended hourly rate plus percentage of recovery, (3) costs plus a percentage of
recovery, (4) tiered percentage by amount recovered, and (5) tiered percentage by
stage of litigation. Choice of fee structure should take into account the relative
complexity of the case, chance of success and preference of the parents and/or
litigation preference. The first model is by far the most common.

The standard form agreement allows for (1) straight percentage of recovery including
costs (but not disbursements), (2) blended hourly rate plus percentage of recovery, or
(3) tiered percentage by stage of litigation. If another type of structure is used, court
approval of the agreement is required. When dealing with children, the court must
ultimately approve the CFA so there is little advantage to restricting the fee model to
the three set out in the standard form agreement.

Although relatively uncommon in Ontario, sliding scales should be considered where
the quantum of damages could be significant (i.e. greater than $1 million). The
retainer agreement in such cases could justify a high percentage for the significant
part of the recovery but then apply a lower percentage to the remainder.’ This type of
tiered retainer can be tailored to reflect the challenge of obtaining different levels of
compensation. In some cases, obtaining any compensation is the greatest challenge.

* Such a scheme was crafted and presented in the Ontario class action case of Garland v.
Consumers Gas Co., 2002 CarswellOnt 3418.
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In other cases, obtaining compensation above a certain threshold can be a key marker
of success. Several tiers might be appropriate.

Another approach is to charge fees based on the stage of the action at resolution. Here
fees charged increase as the matter passes major steps in the litigation process. This
model can prevent windfalls where an early resolution is obtained and generally
reflects that more legal work is required with each major milestone that is achieved.

Setting the Fee

As discussed further below, the appropriate percentage in each case should ideally
reflect the factors recognized at common law to assess the reasonableness of fees
charged.

Anecdotal evidence suggests that percentages charged vary widely from 15% to 40%.
There is no legislated cap in Ontario. British Columbia is the only Canadian
jurisdiction that sets a maximum percentage: 1/3 for motor vehicle cases and 40% for
other personal injury or wrongful death cases.

With costs plus percentage retainers, the percentage of the recovery for damages is
typically lower. Twenty-five percent plus costs is not an unusual fee.

A FAIR AGREEMENT

A CFA with a minor is enforceable only if the evidence on a motion or application
demonstrates that the CFA was (1) fair at the time it was made, and (2) the fees charged
under the CFA are reasonable under the circumstances.

Fairness is determined at the time the agreement was entered into and reasonableness
is assessed at the time of the hearing or the settlement of the action. The lawyer bears
the onus of proof: Hendricks-Hunter (Litigation Guardian of) v. 814888 Ontario Inc.,
2012 ONCA 496 [Hendricks-Hunter] at para 20.

Fairness involves consideration of the circumstances surrounding the making of the
agreement, including whether the client fully understands and appreciates the nature
of the agreement: See Raphael Partners at para. 37.

Advance Approval of the CFA

The time to consider the fairness of a contingency fee arrangement is at the outset of
the litigation when the risks of proceeding are typically greatest. To wait until the end
of the litigation not only exposes the client and the lawyer to great uncertainty, but it


https://www.canlii.org/en/on/onca/doc/2012/2012onca496/2012onca496.html
https://www.canlii.org/en/on/onca/doc/2012/2012onca496/2012onca496.html#par20
https://www.canlii.org/en/on/onca/doc/2002/2002canlii45078/2002canlii45078.html#par37
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also allows the assessment of an appropriate fee to be coloured by a retrospective
evaluation of the risks of the litigation.

Under subsection 6(a) of O. Reg. 563/20, a lawyer can seek court approval of a CFA
prior to resolution of the action. The focus of such an approval motion is on the issue
of fairness. If the CFA is approved, the issue of fairness is res judicata: Hendricks-
Hunter at para. 16. While the fee will still need to be assessed for reasonableness
taking into account the total fee charged, the prior approval of the CFA ought to be a
factor in the final determination of the court.

When seeking approval in advance, a detailed affidavit from the lawyer who retained
the client,* and the litigation guardian should be filed attesting to the fact that the CFA
was carefully explained to the litigation guardian by the lawyer, and the terms were
understood before it was signed. The basis for the proposed fee structure should be
supported by evidence relating to the experience of counsel, the anticipated
complexity of and financial risks involved in the litigation. A temporary sealing order
should be sought pending resolution of the underlying action to prevent disclosure to
potential defendants.

The utility of an approval in advance is questionable where modest fees are involved.
However, where the financial risk is great and the potential fees significant, such a
motion will at a minimum provide some assurance that (1) the CFA is compliant; and
(2) the CFA was seen to be fair at the time of signing. This pre-approval may be
particularly beneficial where the percentage of the recovery sought exceeds the
normal range.

A REASONABLE FEE

The test for reasonableness was set out in Raphael Partners, at para. 50. The principle
factors to be considered are:

) the time expended by the lawyer;

) the legal complexity of the matter at issue;
) the results achieved; and

) the risk assumed by the lawyer.

o L

o0

Not a Rubber Stamp

Historically, the approach to approval of settlements involving children, including the
approval of legal fees, varied considerably. The reputation and experience of counsel
in a relatively smaller bar may have had a significant impact on the approval process.
However, if at one time these applications were rubber stamped, that is no longer the

* An affidavit relating to CFA discussions with the litigation guardian sworn on information and belief
may be rejected.


https://www.ontario.ca/laws/regulation/200563#:~:text=6.%20A,is%20finalized%3B%20or
https://www.canlii.org/en/on/onca/doc/2012/2012onca496/2012onca496.html#par16
https://www.canlii.org/en/on/onca/doc/2002/2002canlii45078/2002canlii45078.html#par50

56

-11 -

case. More recently, the court is appropriately scrutinizing these settlements and their
associated fees in a more rigorous and structured manner. It is after all the
responsibility of the court to ensure that vulnerable children are adequately
compensated and dealt with fairly.

The change in direction was brought into focus recently by Justice Janet Wilson, who
made the following observations in the context of a fee approval in Khan v. Bowman
et al., 2022 ONSC 3350 [Khan] at para. 41:

Justice O’Connor for the Court emphasized that contingency fee arrangements are
intended to increase access to the courts as a flexible approach to payment of
legal services and shift much of the risk of litigation from the client to the lawyer.
This is an example of a high risk case, where the plaintiff would be unable to
retain counsel.

The principle that contingency fees are to promote access to justice in difficult
cases shifting risk to counsel has been approved in many cases including Jackson
v. Stephen Durbin and Associates, 2018 ONCA 424, 142 O.R. (3d) 379, at
para. 39; Cookish v. Paul Lee Associates Professional Corp., 2013 ONCA 278,
205 O.A.C. 359, at para. 40. In Bieberstein v. Kirchberger, 2014 ONSC 5706, at
para. 46, Thorburn J. (as she then was) considered that providing financial
assistance to litigants to improve access to justice, including by way of
contingency fee arrangements, was “not only acceptable but commendable”.

There is now a twenty-year history of contingency fees since changes have been
made in Ontario allowing these agreements.

| observe a gap between the laudable theory of promoting access to justice in
difficult cases and the current practice.

Contingency agreements are now routine in motor vehicle cases, regardless of the
difficulty of the case and the risk to the lawyer in agreeing to act. Sadly, it has now
become an industry of entitlement, with counsel forgetting the principles upon
which contingency agreements are permitted, expecting to enforce a contingency
agreement regardless of the risk involved, the quantity of work, or the quality of
the outcome. Many firms do not keep dockets relying upon the contingency
agreement for their fees.

As well an underbelly to the system has developed to include a system of reinsurer
loans for large cases as part of the new industry, as well as loans arranged at the
other end of the scale of cases for impecunious clients awaiting a settlement.
These loans arranged with the assistance of their counsel involve firms charging
shocking interest rates that | believe have no business in our system.

Counsel often seem to forget that the contingency agreement is not an automatic
entitlement, with any client, but particularly for children and the disabled. The
reasonableness of a contingency fee arrangement and the proposed fee to be


https://www.canlii.org/en/on/onsc/doc/2022/2022onsc3350/2022onsc3350.html
https://www.canlii.org/en/on/onsc/doc/2022/2022onsc3350/2022onsc3350.html#par41
https://www.canlii.org/en/on/onca/doc/2018/2018onca424/2018onca424.html
https://www.canlii.org/en/on/onca/doc/2018/2018onca424/2018onca424.html#par39
https://www.canlii.org/en/on/onca/doc/2013/2013onca278/2013onca278.html
https://www.canlii.org/en/on/onca/doc/2013/2013onca278/2013onca278.html#par40
https://www.canlii.org/en/on/onsc/doc/2014/2014onsc5706/2014onsc5706.html
https://www.canlii.org/en/on/onsc/doc/2014/2014onsc5706/2014onsc5706.html#par46
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charged must considered for this group of the vulnerable considering the factors
as outlined in Henricks-Hunter, at paras. 17, 20, 22 including:

The results achieved

The time expended on the file

The complexity of the case

The risk assumed by the solicitor in accepting the file

Necessary Evidence

57 The complete list of factors generally considered in assessing the ‘reasonableness’ of
fees charged by a lawyer to a client are well-established:’
(a) the time expended by the solicitor,
(b)  the legal complexity of the matters to be dealt with,
(c) the degree of responsibility assumed by the solicitor,
(d) the monetary value of the matters in issue,
()  the importance of the matter to the client,
(f) the degree of skill and competence demonstrated by the solicitor,
(g) the results achieved,
(h) the ability of the client to pay; and

(i) the client's expectation as to the amount of the fee.

58 Rule 3.6-1 of the Rules of Professional Conduct prohibits a lawyer from charging a
fee or disbursement that is not “fair and reasonable”. The commentary for Rule 3.6-
1.1 indicates that what is “fair and reasonable”, setting on a similar set of factors
including: the time and effort required and spent on the file, the difficulty and
importance of the matter, whether special skill or service has been required and
provided, the amount involved or the value of the subject-matter, the results obtained,
fees authorized and any special circumstances including loss of other retainers,
postponement of payment, uncertainty of reward or urgency of the matter.

> The listed factors were first cited in connection with the determination of the proper amount
of a counsel’s fee which was the issue before the court in Yule v. Saskatoon (City) (No. 4)
1955 CarswellSask 61(Sask. C.A.). Since then, these factors have been uniformly applied by
Canadian courts.


https://lso.ca/about-lso/legislation-rules/rules-of-professional-conduct/chapter-3#ch3_sec6-1-reasonable-fees:~:text=FEES%20AND%20DISBURSEMENTS-,Reasonable%20Fees%20and%20Disbursements,-3.6%2D1%20A
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Plaintiff personal injury lawyers seeking to have their fees approved must address with
a sufficient evidentiary basis the standard factors to meet the onus that is appropriately
placed on them.

Justice Janet Wilson in Toronto has determined that certain material is mandatory.
Her Honour will often send a letter to counsel detailing her requirements. See for
example, The Estate of Mahandeep Gakhal et al v. Khan et al., 2022 ONSC 3323 at
para. 4. In respect of the approval of fees, in addition to the general background
material, Justice Wilson requires, inter alia:

e An outline of the circumstances when the contingency agreement was
signed confirming the fairness of the agreement at time it was signed.

¢ An outline of the steps taken in the proceeding.

* An outline of the proposed fees and disbursements to be charged to the Plaintiff
and if applicable to other co-Plaintiffs.

e Copies of all dockets to be filed for both tort and accident benefits claim and a
list of all disbursements.

e Disclosure of fees and disbursements paid in any companion action as well as
summary of time docketed, and fees or disbursements already paid in the
matter before the court.

e Copy of any retainer agreement.

e An outline from the solicitor why he or she submits that the proposed fee is
reasonable and fair having regard to the applicable factors including risk
assumed, degree of difficulty of the case, stage when proceeding resolved, time
spent, result, and any other factors that the solicitor views as relevant.

This list is a reasonable starting point. A solicitor’s affidavit from the lawyer with
carriage and an affidavit of the litigation guardian are normally required. The affidavit
should be detailed but succinct and persuasive. Where a substantial fee is being
requested, ensure that the evidence filed supports the fee. The material should address
any unique or special circumstances which may justify a premium fee.

Importance of Dockets

Many personal injury lawyers working on a contingency fee basis do not keep
detailed dockets. They do so at their own peril. While time spent may not be the
predominant factor in determining what is reasonable, it cannot be said that it has no
value. Justice Janice Wilson recently commented on the need for dockets in Khan at

para. 51:

Counsel are required to keep accurate dockets in each of the files involving clients
under disability. Both the tort action and the accident benefit file must be kept
separately without double-counting for time spent. The fees charged for each of
these files once resolved or determined must be approved by the Court.

The firm in this case appropriately and in a manner consistent with good practice
kept separate dockets for the tort file and the accident benefit file.


https://www.canlii.org/en/on/onsc/doc/2022/2022onsc3323/2022onsc3323.html
https://www.canlii.org/en/on/onsc/doc/2022/2022onsc3323/2022onsc3323.html#par4
https://www.canlii.org/en/on/onsc/doc/2022/2022onsc3350/2022onsc3350.html#par51
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| note that many counsel do not keep any dockets at all when a contingency
agreement is signed. This is unacceptable practice period, but particularly so
when the case involves a minor or a person under disability and the case will be
scrutinized by the Court. [emphasis added]

Standing for the Defence

In a motion or application to approve fees, defence counsel does not normally take a
position.

They are arguably parties to a motion to approve an infant settlement but not a party
to that part of the motion seeking approval of legal fees. However, if counsel have
not fully satisfied the court of the reasonableness of their requested fee, courts have
shown in the past that they are prepared to hear submission from the defendant(s) in
an attempt to better inform the court prior to deliberation on the fee proposals. In a
combined motion, the defence should receive a copy of the motion materials.
However, solicitor-client privileged information contained in affidavits should be
redacted.

CONCLUSION

If children are to have access to capable and effective legal representation, allowance
for appropriate compensation of the lawyers must be made. Lawyers acting for
children are entitled to “fair and reasonable” compensation, which recognizes the
risks assumed by plaintiff’s counsel in these cases. However, what is “fair and
reasonable” will continue to vary with the circumstances of each case.



